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FEDERAL

E-Verify Fails to Cover Company From Immigration Raid 

Howard Industries, a Mississippi manufacturer of electrical products, is the latest example of a company being targeted for immigration enforcement despite using a government-run employment verification system. 

The incident, however, is unlikely to derail legislation to extend the program’s authorization or to affect a proposed federal regulation to make the government system, called E-Verify, mandatory for federal contractors, some say. 

U.S. Immigration and Customs Enforcement arrested 595 Howard workers suspected of being illegal in an August 25 raid that likely will add fuel to smoldering opposition to the government verification system by business groups. 

“Howard Industries runs every check allowed to ascertain the immigration status of all applicants for jobs,” the company said in a statement. “It is company policy that it hires only U.S. citizens and legal immigrants.”

The 595 workers were charged with identity theft and fraudulent use of Social Security numbers. 

“What this will do is focus employers on compliance in general, but E-Verify is an ineffective compliance tool because it doesn’t protect against identity theft,” says Eric Bord, a partner at the law firm Morgan Lewis in Washington. “It has the perverse effect of encouraging identity theft.”

A raid at Swift & Co., a large food-processing firm, in December 2006 resulted in the arrests of nearly 1,200 suspected illegal workers on identity-theft charges. Swift was using E-Verify at the time.

E-Verify, which checks information from I-9 forms against Department of Homeland Security and Social Security Administration databases, cannot tell if a worker is submitting a stolen Social Security number. That is one of the primary criticisms leveled against the system by the HR Initiative for a Legal Workforce.

The organization, led by the Society for Human Resource Management, also cites a Social Security database error rate of 4.1 percent that could wrongfully declare millions of people ineligible for work. E-Verify backers say it has demonstrated an error rate of less than 1 percent.

Howard Industries has been using E-Verify since 2007. It is one of about 78,000 companies that have signed up for the system. Almost all of the corporate participation is voluntary, but Mississippi is one state that has mandated companies to use the system.

The law that authorizes the program is set to expire in November. On July 31, the House approved a five-year extension of E-Verify as a voluntary program. Senate action hasn’t been scheduled.

Many Democrats and some Republicans want to overhaul or junk E-Verify. Most Republicans and some conservative Democrats praise it for helping reduce the “jobs magnet” that fosters illegal immigration—and want to make it permanent and mandatory for all employers.

Democratic leaders and Republicans agreed that there is not enough time left in this year’s congressional session for the wider verification debate. Congress can modify E-Verify at any time during the five-year extension.

The Department of Homeland Security has made E-Verify the cornerstone of its compliance efforts and is encouraging companies to sign up.

That will be a tough sell, according to Bord, because there’s no upside to participating in E-Verify.

“Employers who have effective I-9 compliance programs derive no additional benefit in defending themselves against an investigation by ICE,” he said.

In addition to pushing voluntary E-Verify adoption, Homeland Security is working on a regulation that would require federal contractors to use it to check existing employees and new hires. It is compiling public comments on the rule.

One organization that has filed a negative assessment of the regulation is the U.S. Chamber of Commerce.   “The E-Verify system is not ready for prime time,” said Randel Johnson, the chamber’s vice president of labor, immigration and employee benefits.   Johnson contends that Homeland Security is overstepping its authority by trying to make the program mandatory.

“We think that’s contrary to the congressional statute,” he said. It’s not clear whether the regulation will become final before the Bush administration leaves town. 

No matter the outcome, Bord said E-Verify would continue to be central to federal work-site enforcement until comprehensive immigration reform was revived on Capitol Hill.

Companies should ease their transition to E-Verify by establishing an electronic I-9 process to ensure immigration compliance, Bord said.

“If you get it wrong, the damage is critical,” he said.

Source: By:Mark Schoeff Jr.,  http://www.workforce.com/section/00/article/25/74/72.php 
COLORADO 
10th Circuit: Plaintiffs Have Longer To Sue for Willful Violations of FMLA
In a case involving inadequate medical certification, the 10th U.S. Circuit Court of Appeals joined the 1st, 2nd, 6th and 8th Circuits, to hold that plaintiffs have an additional year to file lawsuits for willful violations of the Family and Medical Leave Act (FMLA). Rather than the FMLA’s normal two-year statute of limitations, a three-year limitation period applies to willful violations, the appeals court decided. 

Tony Bass had sufficient attendance problems, and his employer, the U.S. Postal Service, placed him on a last chance agreement in 2000. He subsequently submitted a medical certification on Aug. 28, 2001, that merely advised the Postal Service that he suffered from chronic lower back pain and likely would miss work several times a year. The Postal Service responded by requiring that:

• The “frequency and duration” portion of the certification form “must be completed.”

• Phrases such as “unknown, indefinite, intermittent and occasionally” in the certification were unacceptable.

• Approximations, such as “three to five days every three to four months” in the certification were permissible. 

However, the Postal Service’s FMLA leave coordinator did not notify Bass of the deficiencies in 2001. 

On March 6, 2002, back pain caused Bass to be absent and to request FMLA leave. The next day, the Postal Service told Bass that his 2001 medical certification inadequately described the frequency and duration of his need for medical leave and that he should submit a complete medical certification by March 23, 2002, or his FMLA leave request would be denied. Bass was also informed that if he was unable to comply with the March 23, 2002, deadline, he should contact the Postal Service to arrange for a reasonable time to provide the certification.

On March 21, 2002, Bass submitted a second medical certification but it again was inadequate. The FMLA coordinator met with Bass on April 2, 2002, to review his FMLA-related documentation. In this meeting, the coordinator afforded Bass an April 16, 2002, deadline, by which time he was required to provide a compliant certification. 

Bass missed this deadline. On April 18, 2002, the Postal Service sent him a letter disapproving his FMLA leave request and changing his absences from conditionally approved FMLA leave to unexcused absences. Although Bass submitted an untimely third medical certification on April 29, 2002, which cured the earlier deficiencies, the Postal Service refused to change the absences from “unexcused” to “excused” and terminated his employment for excessive absenteeism on May 31, 2002.

Almost three years later, Bass sued the Postal Service for willfully interfering with his FMLA leave rights. The lawsuit was dismissed, however, as barred by the FMLA’s two-year statute of limitations. Bass appealed, arguing that a genuine issue of material fact existed as to whether the Postal Service’s conduct was willful, thus bringing into play the FMLA’s three-year limitations period for willful violations. Bass limited his “willfulness” argument to the contention that the Postal Service did not provide him a reasonable opportunity to respond to the request for medical certification. 

Upholding the dismissal, the 10th Circuit ruled that to establish willfulness, the employee must prove that the employer knew or showed reckless disregard for whether its conduct was prohibited by the FMLA. Moreover, the 10th Circuit ruled that even if some intent to avoid the FMLA’s consequences is present, “a finding of willfulness will not necessarily follow where the employer tried to comport with the law and tenable reasoning undergirded its conduct.” 

Because the evidence revealed that the Postal Service reasonably attempted to comply with the FMLA’s medical certification provisions, its conduct was not found willful and therefore the two-year statute of limitations applied and barred Bass’ lawsuit.

Bass v. Potter, 10th Cir., No. 06-5149 (April 15, 2008).

Professional Pointer: This case demonstrates the importance of having a well-informed individual respond on behalf of the employer to requests for FMLA leave, especially where it is invoked by someone with a broad array of attendance issues. 

Paul D. Kramer is an attorney with the firm of Pilchak Cohen & Tice PC in Auburn Hills, Mich., a Worklaw Network firm.

10th Circuit: Laid-Off Employee Fails to Demonstrate Age Discrimination
By Amy Onder
The 10th U.S. Circuit Court of Appeals held that a laid-off employee did not present enough evidence to show that he was unlawfully selected for the layoff because of his age. 

Stuart Goldstein worked for Sprint in various positions in marketing and advertising for 18 years. Until March 2002, Goldstein received positive performance reviews. However, Goldstein’s supervisor for the last three months of 2001 gave Goldstein a poor performance review in March 2002. The evaluation dropped Goldstein to the bottom 10 percent of Sprint employees. 

Goldstein protested the evaluation in writing to two supervisors and the human resource department. His protest included speculation that the negative evaluation was a result of age discrimination and made him vulnerable to a reduction in force. The company apologized and raised the evaluation to indicate that Goldstein was meeting the company’s performance expectations. 

Shortly thereafter, a Sprint supervisor accidentally sent an e-mail to Goldstein that indicated that Goldstein likely would be let go during a proposed reorganization. In response to this, Goldstein reiterated that he believed he was the target of age discrimination. Again, the company reassured Goldstein that he would not be let go during the reorganization. 

In March 2002, Goldstein was assigned to another supervisor. In May 2002, Goldstein took short-term disability leave and remained out of work for several months as a result of back problems. Some of Goldstein’s supervisors speculated that he was not suffering from a disabling back condition. His short-term disability leave expired Nov. 17, 2002. Goldstein’s new supervisor told him that he may be terminated if he did not return to work. Although his doctor had recommended he stay off work for a few more months, Goldstein agreed to return to work to avoid being terminated. 

Goldstein’s new supervisor gave him a negative performance evaluation on his 2002 review. Goldstein said his supervisor told him that she had to have a certain number of people in each ranking. He alleged that she told him, “[y]ou were the easy one because you were out on disability, so it’s just how ... it shook out.” 

In August 2003, the company implemented a major reorganization and reduction in force. Each worker was placed into one of several pools. Senior-level Sprint employees chose from among the workers within each pool and assigned them to fill the positions. Goldstein was initially placed in the “marketing division” pool, but at the last minute he was moved to the finance department’s “pricing” group pool. The supervisor of the pricing group did not select Goldstein because she had already chosen her managers. In addition, she felt that Goldstein was not qualified to work in the finance division. 

The company then put Goldstein on a list of candidates for nonmanagement positions; no one selected him for any openings. Goldstein looked for a position in other departments of the company, but he was unsuccessful. In November 2003, the company notified Goldstein that his employment would be terminated, effective Dec. 31, 2003. 

Goldstein filed suit in district court alleging that Sprint unlawfully terminated him because of his age, because Sprint regarded him as a person disabled from back problems in retaliation for his making age discrimination complaints. The district court granted Sprint summary judgment on all three counts. 

Goldstein appealed to the 10th Circuit. The 10th Circuit noted that to succeed on his age discrimination claim, Goldstein had the burden of showing that after the reduction in force, Sprint continued to employ younger employees in positions for which Goldstein was qualified. The court highlighted the fact that the finance department supervisor has named her managers at the time Goldstein was transferred into the finance pool and that she had determined that Goldstein was not more qualified than the people she had already selected. There was no evidence that she was aware of Goldstein’s age. Although Goldstein argued that the fact that Sprint did not transfer him to the finance pool until the last minute gave rise to an inference of discrimination, there was no evidence indicating that the late transfer was the result of any discriminatory intent.

As for the retaliation claim, the 10th Circuit held that Goldstein failed to establish a connection between the protected activity and his termination. The court reasoned that the time frame between Goldstein’s age discrimination complaints (March 2002) and Sprint’s decision to terminate (November 2003) was insufficient to establish a causal connection. Moreover, Goldstein presented no evidence linking his two former supervisors to the decision to terminate him during the reduction in force.

Lastly, in considering Goldstein’s disability discrimination claim, the court noted that Goldstein failed to assert any evidence that those involved in making the decision to terminate him regarded him as disabled. Consequently, the 10th Circuit affirmed the district court’s decision to grant Sprint summary judgment on all three counts of Goldstein’s claims.

Goldstein v. Sprint United Mgmt. Co., 10th Cir., No. 06-3379 (July 30, 2008).

Professional Pointer: Managers should be careful about what they say to employees about the reasons for unfavorable employment decisions. Age discrimination plaintiffs tend to be older and at a later stage in their careers, which elevates the potential damages. 

COLORADO CONSTITUTIONAL AMENDMENT

BALLOT INITIATIVES
Select Colorado 2008 ballot measures

From Ballotpedia

Jump to: navigation, search
This table shows all initiatives and referenda that seek to make the ballot in Colorado for 2008. 

Table code:

 "CICA" stands for citizen-initiated constitutional amendment, 

"CSS" for a citizen-initiated state statute, 

"CR" for a citizen referendum, and 

"LR" for a legislative referral. 

Measures certified for 2008 ballot
	Type 
	Title 
	Subject 
	Description 
	Status 

	LR 
	Referendum O 
	Initiative Process 
	Would make it harder for citizens to place constitutional amendments on the ballot for voter approval but easier to call a vote on state statutes 
	On ballot 

	CICA 
	Amendment 46:
Colorado Civil Rights Initiative (2008) 
	Affirmative action 
	Prohibit state from discriminating against or granting preferential treatment to any individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, public education, or public contracting 
	On ballot, litigation pending 

	CICA 
	Amendment 47:
Right to Work initiative 
	Business Regulations 
	Prohibit unions and employers from negotiating "union shop" contracts under which employees would be required to pay union membership or "agency" fees as a condition of continued employment. 
	On ballot, lawsuit dismissed, possible appeal coming 

	CICA 
	Amendment 48:
Definition of Personhood 
	Abortion 
	Change the definition of 'person' in the Colorado Constitution to include any fertilized egg, embryo or fetus
	On ballot 

	CICA 
	Amendment 49:
Limitation on Public Payroll Deductions Initiative 
	Ask First 
	Bar automatic union dues deductions from public employee payrolls 
	On ballot 

	CI 
	Amendment 53:
Criminal Liability of Executives 
	Criminal Liability 
	Would establish criminal liability for executives of businesses found guilty of criminal conduct 
	On ballot 

	CICA 
	Amendment 55:
Just Cause 
	Employee Relations 
	Would establish just cause for employee discharge or suspension 
	On ballot 

	CICA 
	Amendment 56:
Health Insurance Initiative 
	Health Insurance 
	Would require every employer that employs 20+ employees in Colorado to provide major medical health care coverage for its employees and their dependents. Would also set up a health insurance authority to administer the program 
	On ballot 

	CI 
	Amendment 57:
Safe Workplace Initiative 
	Workplace Conditions 
	Would require employers to maintain a safe and healthy workplace for their employees 
	On ballot 


Signatures filed, not yet certified
	Type 
	Title 
	Subject 
	Description 
	Status 

	CI 
	Initiative 74:
Criminal Liability of Executives 
	Criminal Liability 
	Would establish criminal liability for executives of businesses found guilty of criminal conduct 
	Signatures filed July 29th 

	CICA 
	Initiative 76:
Employee Discharge 
	Employee Relations 
	Would establish just cause for employee discharge or suspension 
	Signatures filed Aug. 4th 

	CICA 
	Initiative 82:
Colorado Discrimination/Preferential Treatment Initiative (2008) 
	Affirmative action 
	Would prohibit the state from discriminating against or granting preferential treatment to any individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, public education, or public contracting, while preserving the state's authority to take actions consistent with eligibility for federal funding or to fulfill obligations in civil rights case orders 
	Signatures filed Aug. 4th 

	CICA 
	Initiative 92:
Health Insurance Initiative 
	Health Insurance 
	Would require every employer that employs 20+ employees in Colorado to provide major medical health care coverage for its employees and their dependents. Would also set up a health insurance authority to administer the program 
	Signatures filed Aug. 4th 

	CI 
	Initiative 93:
Safe Workplace Initiative 
	Workplace Conditions 
	Would require employers to maintain a safe and healthy workplace for their employees 
	Signatures filed Aug. 4th 


In litigation
	Type 
	Title 
	Subject 
	Description 
	Status 

	CI 
	Initiative 62:
Employee Discharge 
	Employee Relations 
	Would establish just cause for employee discharge or suspension 
	Title Set; Motion for rehearing denied; Appealed to state Supreme Court 


Withdrawn or otherwise inactive
	Type 
	Title 
	Subject 
	Description 
	Status 

	CI 
	Initiative 57:
Criminal and Civil Liability 
	Criminal and Civil Liability 
	Would establish criminal and civil liability for individuals involved in corporate criminal conduct 
	Title Set 

	CICA 
	Initiative 58:
Health Care Choice 
	Health Care 
	Would prohibit any person from being required to participate in any public or private health care plan and would establish individuals' rights to make direct cash payments for legal health care services 
	Title Set 

	CICA 
	Initiative 61:
Colorado Equal Opportunity Initiative (2008) 
	Affirmative action 
	Would prohibit the state from discriminating against or granting preferential treatment to any individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, public education, or public contracting, while preserving the state's authority to take actions regarding public employment, public education, and public contracting that are consistent with the U.S. Constitution 
	Title Set, then struck at rehearing; Supreme Court overruled Title Board, reinstating title 

	CICA 
	Initiative 63:
Fair Share Health Care 
	Health / Medical 
	Would make an amendment in the Colorado Constitution requiring companies that employ 20 or more to offer health insurance coverage to employees and their dependents 
	Review and Comment Hearing Held 

	CI 
	Initiative 73:
Liability for Criminal Conduct by Businesses 
	Liability for Criminal Conduct by Businesses 
	Would establish criminal and civil liability for business executives 
	Petition turn-in deadline 8/4/08 

	CI 
	Initiative 75:
Civil Liability Initiative 
	Civil Liability 
	Would establish civil liability for businesses found guilty of criminal conduct, with payments to be made to any governmental entity that imposed a law violated by the business 
	Failed to submit petition by Aug. 4th deadline 

	CI 
	Initiative 96:
Cost of Living Increase Initiative 
	Cost of Living Increases 
	Would require that employers provide annual cost-of-living increases in wages 
	Withdrawn by proponents 

	CICA 
	Initiative 115:
Employer Responsibility for Health Insurance Initiative 
	Health Insurance 
	Would require every employer that employs 20+ employees in Colorado to provide major medical health care coverage for its employees and their dependents, and would set up a health insurance authority to administer the program 
	Review and Comment Letter Issued 

	CI 
	Initiative 116:
Safe Workplace Initiative 
	Workplace Conditions 
	Would require employers to maintain a safe and healthy workplace for their employees 
	Review and Comment Letter Issued 

	CI 
	Initiative 117:
Cost of Living Wage Increase Initiative 
	Cost of Living Wage Increases 
	Would require that employers provide annual cost-of-living increases in wages 
	Withdrawn by proponents 

	CICA 
	Initiative 123:
Conditions of Employment Initiative 
	Forced Union Membership or Fees 
	Would prohibit employers from requiring that employees join or pay fees to or for any labor organization as a condition of employment, but defines "labor organization" to exclude unions 
	Title Denied, violates single-subject rule 

	CICA 
	Initiative 124:
Conditions of Employment Initiative 
	Employment Conditions 
	Would prohibit employers from requiring that employees join or pay fees to or for any labor organization as a condition of employment, but defines "labor organization" to exclude unions 
	Title Denied, violates single-subject rule 


Source:  http://ballotpedia.org/wiki/index.php?title=Colorado_2008_ballot_measures 

Refresher – Colorado State Delegation and Governor
Colorado

www.colorado.gov
Population:


4,861,515 (7/07)

Rank:



22nd largest state in the Union

Registered Voters:

2,872,287





Dem: 30%
Rep: 35%
Other: 35%

# of U.S. House Seats:

4 Dem/3 Rep
Governor:
Bill Ritter (D)


1st term (next election 2010)

Senate:

Wayne Allard (R) 

2nd term

www.allard.senate.gov 



Ken Salazar (D)


1st term

www.salazar.senate.gov 

House:

Diana DeGette (D-1st)

6th term

www.house.gov/degette


Mark Udall (D-2nd)

5th term

www.markudall.house.gov


John T. Salazar (D-3rd)

2nd term

www.house.gov/salazar


Marilyn Musgrave (R-4th)
3rd term

www.house.gov/musgrave


Doug Lamborn (R-5th)

1st term

www.lamborn.house.gov


Thomas G. Tancredo (R-6th)
5th term

www.house.gov/tancredo


Ed Permutter (D-7th)

1st term

www.permutter.house.gov
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