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As we head into the Election…

Here’s my new favorite website:

SHRM’s Get Out The Vote campaign site with information about the Presidential and Vice Presidential debate schedule, open seats in the House and Senate, The Congressional Primaries schedule, State issues, and more…

http://www.shrm.org/advocacy/gotv/

Check it out soon and often…

FEDERAL

HR Issues Included in Market Rescue Bill Passed by Congress

Just before leaving town to hit the campaign trail today, Congress passed a massive bill to address the current economic downturn. The legislation (H.R. 1424), known as the “Emergency Economic Stabilization Act of 2008,” is designed to stabilize the economy by freeing up capital mired in the collapse of the U.S. housing market markets. However, the rescue package also includes the following provisions of importance to HR professionals.  

Tax Extenders – Among those provisions incorporated into H.R. 1424 designed to garner more Republican support were a variety of extensions of tax provisions, including extensions related to energy, the Alternative Minimum Tax, individual tax credits, and business tax credits. 

Executive Compensation – Provisions limiting executive compensation to ensure that defunct financial institutions did not provide lucrative compensation packages to their highest paid executives were also included in the bill. Specifically, the legislation stipulates that the top five paid executives of a financial institution who sell assets to the U.S. Government will have limits placed on their compensation and bonuses, as well as prohibitions on “golden parachutes” when they leave the company. 

Mental Health Parity – After years of wrangling over the issue of full “parity” between mental illnesses and physical ailments in health insurance coverage, an expansion of the 1996 Mental Health Parity Act is finally nearing the finish line. Congress included important mental health parity language in the economic rescue package. 

SHRM supports these provisions, which were negotiated among the mental health community, employers, and health plan providers. 

Key provisions of the mental health parity compromise include: 

· Parity required – Expands the 1996 law on annual and lifetime limits to financial requirements (co-payments, deductibles, coinsurance, out-of-pocket expenses) and treatment limitations (frequency, number of visits, days of coverage) for mental health and substance abuse coverage. 

· Preemption – Maintains the Health Insurance Portability and Accountability Act (HIPAA) standard, thereby creating a federal floor for parity standards and allowing states to enact more extensive requirements for insured plans. 

· Out-of-Network Coverage – Employers must offer mental health and substance abuse coverage out-of-network if the plan offered out-of-network coverage for medical coverage. 

· Medical Management – Protects plan medical management practices that are vital to assuring the cost and quality of services for covered benefits. 

President George W. Bush signed the rescue legislation shortly after passage in the House. 
Source: http://www.shrm.org/government/update/100308_1.asp 

President Bush Signs ADA Amendments Bill
By Bill Leonard
President Bush on Sept. 25, 2008, signed into law landmark legislation that will clarify and strengthen worker protections guaranteed by the Americans with Disabilities Act (ADA). 

“The Americans with Disabilities Act is instrumental in allowing individuals with disabilities to fully participate in our economy and society, and the administration supports efforts to enhance its protections,” the president said in a written statement released prior to signing the bill. “The administration believes that the ADA Amendments Act of 2008 is a step in the right direction, and is encouraged by the improvements made to it during the legislative process.”

The law is set to take effect on Jan. 1, 2009.

Both houses of Congress passed the ADA Amendments Act (S 3406) with overwhelming bipartisan support. The measure was introduced to make legislative fixes for several federal court rulings and restore the original intent of Congress when the law was enacted.

The court decisions had limited worker protections offered under the existing statute and had “excluded individuals who should have been covered under the ADA,” according to a letter sent to Congress from a coalition of business-related and disability advocacy groups.

The groups, which included the Society for Human Resource Management, the U.S. Chamber of Commerce, the American Diabetes Association and the National Disability Rights Network, announced their support of the ADA Amendments Act, stating that the measure struck “an appropriate balance between the needs of individuals with disabilities and those of employers.”

According to a summary released by the Congressional Research Service, the new law will:

• Prohibit the consideration of measures that reduce or mitigate the impact of impairment—such as medication, prosthetics and assistive technology—in determining whether an individual has a disability. 

• Cover workers whose employers discriminate against them based on a perception that the worker is impaired, regardless of whether the worker has a disability. 

• Clarify that the Americans with Disabilities Act provides broad coverage to protect anyone who faces discrimination on the basis of a disability. 

Source: http://www.shrm.org/hrnews_published/articles/CMS_026707.asp 

The Race to Control Congress: What’s at Stake?

By Recardo Gibson Member Advocacy Specialist 

While the highly anticipated Presidential election dominates the media coverage, members of Congress are gearing up for an election fight of their own. The entire U.S. House of Representatives and 35 U.S. Senate seats are up for re-election in November. 

The overall climate for this election year does not look promising for Republicans. An Associated Press-Ipsos Poll, conducted July 31st to August 4th, 2008, showed that the public preferred Democrats to control Congress over Republicans (53% to 35%). The Cook Political Report estimates that Democrats could pick up between 12 and 17 additional seats in the House of Representatives. In the Senate, Democrats could gain between five and seven seats. 

But as time has repeatedly shown, the political winds can change direction in a heartbeat. Time will tell how all this plays out between now and Nov. 4th, 2008. 

For Democrats, what’s at stake is a chance to increase their majorities in both houses of Congress. Increasing the number of Democrats in the Senate to 60 allows the Democrats to have a filibuster-proof majority, something neither political party has enjoyed since the 1980s. Increase in House seats would allow Democrats to maintain their solid majority there. 

On the other hand, Republicans must hold on to their seats in the Senate. Twenty-three Republican Senate seats will be up for re-election this year, while just 12 Democratic seats are at risk. Holding on to all 23 seats could prove to be a difficult task for Republicans. Five Republican Senators have decided to retire this year: Wayne Allard (R-Colorado); Larry Craig (R-Idaho); Chuck Hagel (R-Nebraska); Pete Domenici (R- New Mexico); and John Warner (R-Virginia). Three of these seats (Virginia, Colorado and New Mexico) are considered “toss-ups” or “leaning” Democratic. Increasing their numbers in the House will allow Republicans to make some headway in their effort to slow down the Democratic agenda in the House next year. 

Senate Races to Watch 

Virginia 

Sen. John Warner (R) is retiring this year. Former Virginia Governor Mark Warner (D) is running against his predecessor, Gov. Jim Gilmore, for this seat, and by many estimates Mark Warner is predicted to win this seat. 

Oregon 

Sen. Gordon Smith (R) is in a tight race for re-election against Oregon Speaker of the House Jeff Merkley. 

Colorado 

Sen. Wayne Allard (R) is also retiring from the Senate. Former Congressman Bob Schaffer (R) faces off with Congressman Mark Udall (D-CO-2nd). This race is considered a toss up. 

New Mexico 

Rep. Steve Pearce (R) is running against Rep. Tom Udall (D) for the open seat vacated by Sen. Pete Domenici. This seat is categorized as leaning Democratic. 

For more information about upcoming races or for tips on how to organize a “Get Out the Vote” effort at your workplace, please visit SHRM’s new Get Out the Vote (GOTV) website. 

HR Staff Face Charges in Iowa for Child Labor Violations
By Bill Leonard
The owner and three HR managers of the nation’s largest kosher meatpacking plant in Postville, Iowa, face criminal charges for more than 9,000 violations of the state’s child labor laws.

The charges stem from an investigation launched by the Iowa Workforce Development Commission following a federal immigration raid on May 12, 2008, by officers with Immigration and Customs Enforcement (ICE). During the raid, the ICE investigators found 389 undocumented immigrants working at the Agriprocessors Inc. plant. Among the undocumented workers, investigators determined that 32 were underage (younger than 18) and that seven were under the age of 16.

The charges filed by the Iowa Attorney General on Sept. 9, 2008, allege that the underage workers handled dangerous equipment, such as circular saws and meat grinders, and that they were exposed to noxious chemicals. According to the attorney general’s affidavit, the company records show instances of children under the age of 16 working before 7 a.m. and after 7 p.m. while school was in session.

“The records of Agriprocessors Inc. also confirm, as alleged by each of the employee-victims, that each of these employees worked more hours of overtime each week than that for which they were compensated,” the complaint stated.

The attorney general’s office charged the defendants with 9,311 misdemeanor violations of child labor laws—one for each day that a particular violation is alleged for all 32 underage workers.

Defendants named in the complaint are the company, Abraham Aaron Rubashkin, principal owner and president of Agriprocessors Inc.; Sholom Rubashkin, manager of the Postville slaughtering and meat packing plant; Elizabeth Billmeyer, human resource manager, and Laura Althouse and Karina Freund, who are both management employees in the human resource division.

“Each defendant, either as principal or as aider and abettor, hired children, retained the employment of children observed working throughout the plant, and/or participated in efforts to conceal children when federal and state labor department officials inspected that plant,” the attorney general’s complaint stated.

Althouse and Freund also face federal immigration charges related to the ICE raid in May and appeared in the U.S. District Court in Cedar Rapids on the same day the attorney general filed the state charges.

At a news conference Sept. 9, Iowa Attorney General Tom Miller said the case is the largest of its type that he had seen during his 26 years as the state’s top law enforcement official. The state charges carry a maximum penalty of 30 days in jail and a $625 fine.

Chaim Abrams, a manager with the Agriprocessors Postville plant, issued a written statement saying that the company “vehemently denies” the allegations and had “acted in good faith on the child labor issue.”

“All of the minors at issue lied about their age in order to gain employment,” the statement read. “They presented documents stating that they were over 18, and they knew that, if they told the truth about their age, they would not be hired.”

Bill Leonard is senior writer for SHRM Online.

Upcoming October Events
National Disability Employment Awareness Month
October is National Disability Employment Awareness Month (NDEAM). The Office of Disability Employment Policy (ODEP) has the lead in planning NDEAM activities and materials to increase the public's awareness of the contributions and skills of American workers with disabilities. Various programs carried out throughout the month also highlight the specific employment barriers that still need to be addressed and removed. To receive resources on this topic, please visit our Seasonal Express Request page and select key term FALL: DISABILITY AWARENESS MONTH/MENTORING DAY.

Freedom from Bullies Week - October 19-25
Bullying comes in many forms but normally involves any repeated behavior meant to intimidate, humiliate or degrade another individual. A few examples of behavior that may be considered bullying are alienating or isolating an employee, harassing or intimidating an employee, or providing an employee with unreasonable or impossible work assignments, as well as any form of verbal abuse such as name calling, etc. If the offending behavior is pervasive enough to be considered threatening, intimidating and creating an environment full of hostility, the employer must take into consideration the potential for hostile work environment harassment claims or claims of constructive discharge when employees quit. To receive resources on this topic, please visit our Seasonal Express Request page and select key term FALL: FREEDOM FROM BULLIES WEEK.

Drug-Free Work Week - October 20-26
National Drug-Free Work Week 2008 will be held October 20-26, and employers and workers across the nation are encouraged to participate. The purpose of Drug-Free Work Week is to highlight the fact that being drug free is key to protecting workplace safety and health and to encourage workers with alcohol and drug problems to seek help. The true spirit of Drug-Free Work Week lies in activities conducted by individual employers and their employees. For specific suggestions for how organizations of all sizes and in all industries can take part, please see the resources below. To receive resources on this topic, please visit our Seasonal Express Request page and select key term FALL: DRUG-FREE WORK WEEK.

COLORADO 
10th Circuit: Employment History Not Covered by Fair Credit Reporting Act
By Scott R. Eldridge
The 10th U.S. Circuit Court of Appeals held that USIS Commercial Services Inc.’s general practice of compiling and disseminating employment history reports for motor carriers’ former truck drivers does not violate the Fair Credit Reporting Act (FCRA). 

At issue was whether data compilations USIS prepared and disseminated to assist motor carriers in complying with U.S. Department of Transportation regulations—which detail truck drivers’ work records, eligibility for rehire, performance and other employment-related information—was a “consumer report” under the FCRA.

The FCRA is designed to protect consumer privacy and to ensure fair and accurate credit reporting. Specifically, the FCRA regulates the distribution of “consumer reports” and sets out certain procedures and standards with which consumer reporting agencies must comply. It defines “consumer report” broadly to include any communication bearing on a consumer’s “character, general reputation, personal characteristics or mode of living” used to establish eligibility for “employment purposes.” The statute mandates that a consumer reporting agency may only “furnish a consumer report for employment purposes” if the entity obtaining the report has received the consumer’s authorization to procure the report. 

The U.S. Department of Transportation requires motor carriers to investigate truck drivers’ employment histories and driving records before hiring. USIS sells a service to assist motor carriers in complying with this requirement by compiling and disseminating employment-related information contained on data compilations called Termination Record Forms (TRFs), which are prepared by the motor carriers. The TRFs contain information related to an employee’s eligibility for rehire, work record, cargo loss and other performance indicators. USIS uses the TRFs to create an employee’s employment history report. Potential employers then pay a fee to obtain an applicant’s employment history report (EHR) from USIS. 

The plaintiffs were individual truck drivers whose EHRs were procured and disseminated by USIS. They sued USIS, alleging that it violated the FCRA in its collection of the TRFs. Specifically, the plaintiffs claimed that the TRFs were “consumer reports” obtained for “employment purposes” and that USIS failed to comply with the act’s notice and authorization requirement when it obtained them. At the close of trial, USIS moved to dismiss, arguing that the plaintiffs had not shown that the TRFs were consumer reports. The district court granted the motion, and the plaintiffs appealed to the 10th Circuit.

On appeal, the 10th Circuit examined whether the TRFs were “consumer reports” under the FCRA. Although the definition of “consumer report” is broad, the court noted that the statute also contains an explicit exclusion: “any … report containing information solely as to transactions or experiences between the consumer and the person making the report.” According to the 10th Circuit, the TRFs fall under this exclusion.

In reaching its conclusion, the court rejected the plaintiffs’ contention that the exclusion applies to circumstances involving only the employer and the employee. “It is not necessary,” according to the court, “that the experience must be exclusively between the employer and employee.”

As long as the experiences include firsthand experiences of the employer, the exclusion prevails. Thus, that the TRFs reflect that the plaintiffs routinely interacted with a wide variety of third parties in the course of their employment “does not … demonstrate that these were not the experiences of the employers.” 

Indeed, the motor carriers completing the TRFs were asked questions that pertained only to their firsthand knowledge gained by employing the consumer. In other words, the court concluded, “[t]he TRFs contain the same kind of information found in a typical letter of reference from a former employer and are not subject to the requirements of the FCRA.” 

Owner-Operator Independent Drivers Assoc. Inc. v. USIS Commercial Services Inc., 10th Cir., No. 06-1430, (Aug. 19, 2008).

Professional Pointer: The 10th Circuit’s decision echoes the Federal Trade Commission’s (FTC) interpretation of the statutory exclusion, which states that the “FCRA would not apply to any communication by a previous employer about the applicant’s job performance.” The FTC’s commentary and opinion letters are not formal rules, however, and employers should consult with experienced employment law counsel to ensure compliance with the FCRA. 

Scott R. Eldridge is an attorney with the law firm Miller, Canfield, Paddock and Stone PLC in Lansing, Mich.
COLORADO CONSTITUTIONAL AMENDMENT

BALLOT INITIATIVES

Deal Reached Removing 4 Union Initiated Colorado Ballot Measures

Hogan & Hartson attorney Ted Trimpa successfully negotiated a deal with organized labor over pulling several proposed amendments off the statewide ballot described as anti-business.    According to Denver Post writer, Andy Vuong, “The deal, reached after weeks of relentless negotiations [between a coalition of business executives and organized labor], represents an unprecedented accord between unions and business. In exchange for removing its four measures, the unions will receive $3 million from businesses to help them fight Amendment 47, the right-to-work measure, and two other initiatives.”

The measures that will be pulled are Amendments 53, 55, 56 and 57; however, it is too late to actually remove the measures from the ballot but the votes will not be counted.

· Amendment 53 would have held executives criminally liable under state law for corporate wrongdoings; 

· Amendment 55 would have required businesses to have "just cause" for firing workers; 

· Amendment 56 would have forced businesses with 20 or more employees to provide health-care coverage; and 

· Amendment 57 would have allowed injured employees to seek damages outside the workers' compensation system. 

Colorado Concern is an alliance of top business executives who worked to defeat the ballot initiatives.   UFCW Local 7 was behind Amendments 56 and 57 and a union coalition called Protect Colorado's Future backed Amendments 53 and 55. 

The removal of the ballot measures was described by Tom Clark, Metro Denver Economic Development Corp. executive vice president as avoiding a “nuclear meltdown of our economy.”

SOURCES FOR FEDERAL AND STATE LAW AND LEGISLATIVE TRACKING

www.govtrack.us
www.findlaw.com 
http://www.leg.state.co.us
http://thomas.loc.gov 
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