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FEDERAL – Judicial 
Supreme Court Decision on Retaliation Expands Protection for Employees Cooperating in an Internal Workplace Investigation
In its Jan. 26, 2009, ruling in Crawford v. Metropolitan Government of Nashville and Davidson County, Tennessee (No. 06-1595), the high court decided that Workers who cooperate in their employer’s internal investigation of discrimination are protected from unlawful retaliation.  This decision unanimously reversed two earlier pro-management decisions that limited coverage under the anti-retaliation provisions of Title VII of the Civil Rights Act of 1964 to employees who complain on their own or are interviewed as part of a formal investigation.

In this case, the plaintiff, Ms. Crawford, worked for 30 years as a payroll coordinator for the Nashville and Davidson County school system.  Management launched an investigation into reports of inappropriate behavior concerning the organization’s employee relations director, Mr, Hughes.  The plaintiff never filed her own complaint, but willingly participated in the investigation telling investigators that Hughes sexually harassed her and other employees. Subsequently, Crawford and two other employees who also said they were harassed were soon investigated on other grounds and fired, while Hughes was never disciplined for his alleged behavior, but. 

Crawford sued, claiming she was fired in retaliation for her claim against Hughes, but school board management claimed she wasn’t covered under the law’s anti-reprisal provisions since she hadn’t actively opposed the retaliation by filing her own complaint.

Ultimately, the Supreme Court sided with Ms. Crawford and employers need be aware that in conducting internal corporate investigations, everyone interviewed will potentially have rights under the retaliation provisions of Title VII.

Source: Supreme Court Further Expands Protection from Retaliation, by Rita Zeidner, http://www.shrm.org/LegalIssues/EmploymentLawAreas/Pages/SupremeCourtFurtherExpandsProtectionfromRetaliation.aspx 

High Court Approves Use of Nonmembers’ Union Fees for National Litigation
By Joanne Deschenaux
In a unanimous decision, the U.S. Supreme Court decided Jan. 21 that the fees paid by nonunion members to the local union to cover the costs of collective bargaining and other services could be used to fund the union’s national litigation expenses, even if the litigation did not directly benefit the local union. The local’s practice of using the payments in such a way did not violate the nonmembers’ speech and association rights under the First Amendment of the U.S. Constitution, the court ruled (Locke v. Karass, No. 07-610).

Writing for the court, Justice Stephen Breyer said that, under previous Supreme Court decisions, the First Amendment permits a local union to charge nonmembers for national litigation expenses as long as:

• The subject matter of the litigation is of a kind that would be chargeable if the litigation were local; that is, the litigation is appropriately related to collective bargaining rather than political activities.

• The charge is reciprocal in nature, which means that the contributing local reasonably expects other locals to contribute similarly to the national’s resources used for costs of similar litigation on behalf of the contributing local if and when it takes place.

Maine Employees Objected to Payment
A group of Maine employees who were not members of the Maine State Employees Association (MSEA) objected to the payment of part of their agency fees into a fund used by MSEA’s parent union, the Service Employees International Union (SEIU), to support expenses incurred in nationwide union litigation that did not directly benefit the Maine local. 

The employees sued the MSEA, arguing that the payment of their fees into the pooled fund violated their First Amendment rights. The U.S. District Court for the District of Maine held that the arrangement was constitutional and ruled for the union, and the1st U.S. Circuit Court of Appeals affirmed. Acting on behalf of 20 nonmembers of the MSEA, the National Right to Work Legal Defense Foundation sought Supreme Court review of the 1st Circuit ruling, and the court heard arguments in the case on Oct. 6, 2008.

However, in announcing the ruling on its web site, the MSEA said that “the court concluded that all workers in MSEA-SEIU bargaining units can benefit from SEIU's legal work aimed at helping workers in other union locals.”

Joanne Deschenaux is SHRM’s senior legal editor.
FEDERAL – Legislative 

President Obama signs Lilly Ledbetter Fair Pay Act, a Wage Discrimination Measure
By Bill Leonard

President Obama signed the Lilly Ledbetter Fair Pay Act into law on Jan. 29, 2009, during a brief ceremony at the White House. The wage discrimination measure became the first piece of legislation signed by the new president.

During his campaign for the White House, Obama focused on fair pay for all workers and vowed that he would work to enact a new wage discrimination law. The measure is designed to override a 2007 Supreme Court ruling that requires workers who believe they are victims of wage discrimination to file suit within six months of when the alleged bias first occurred. 

Ledbetter worked as a supervisor with Goodyear in Alabama and filed her initial wage discrimination complaint in 1998. In the case, the court found that the statute of limitations invalidated Ledbetter’s claim because the original incident of wage discrimination occurred when the plaintiff first began working for Goodyear nearly 20 years before filing the complaint.

The new law creates essentially a rolling or open timeframe for filing wage discrimination claims, according to sources familiar with the issue. As enacted, the law retains the 180/300-day time frame outlined in the Civil Rights Act, but now the clock renews each time employees receive compensation that is based on a discriminatory decision by their employer. When the employee leaves and receives a final paycheck or severance payment, the 180/300-day clock begins again. If individuals or their beneficiaries then receive payments from an employer-provided pension or life insurance plan, even years after the retirement of the employee, an individual or beneficiary has another 180/300 days to file a complaint.

Opponents of the proposal had argued that the change in the law would start a flood of wage discrimination lawsuits against employers. Rep. Howard “Buck” McKeon, R-Calif., the ranking minority member of the House Education and Labor Committee, called the legislation a “boondoggle” and a gift to trial lawyers.

Democratic leaders argued that the measure would restore the law to what Congress originally intended and how other federal courts interpreted the statute of limitations before the Supreme Court ruling.
Bill Leonard is senior writer for SHRM Online.

ADA-AA Became Effective January 1, 2009

On September 25, 2008, former President Bush signed into law the Americans with Disabilities Act Amendments Act (ADAAA), which unanimously passed Congress. The ADA Amendments Act was introduced to make legislative fixes in light of several court rulings that had limited the scope of protections offered under the statute. Key provisions include clarification of the definition of disability, exclusion of consideration of mitigating measures, expansion of the "regarded as" disabled prong and additions to the list of major life activities. The new law becomes effective on January 1, 2009.  Review all policies and practices in light of the new Amendments Act.

FEDERAL – Administrative
New I-9 Form effective Feb. 2, 2009

United States Citizenship and Immigration Services (USCIS) posted an interim final rule in the Federal Register making changes to Form I-9. Employers must continue to use the current version of Form I-9, dated June 5, 2007, until the new Form I-9 and its requirements become effective Feb. 2, 2009, according to USCIS.
New FMLA and Military Leave Rules Effective January 16, 2009
On November 17, 2008, the Department of Labor (DOL) issued a final rule updating its regulations under the 15-year-old Family and Medical Leave Act (FMLA). These changes will help workers and their employers better understand their rights and responsibilities, and speed the implementation of a new law that expands FMLA coverage for military family members.  The U.S. Department of Labor (DOL) posts the revised Family and Medical Leave Act (FMLA) poster and FMLA certification forms to its web site.  Information regarding the new regulations can be found at www.dol.gov.  Six new forms are available for use in communicating with employees regarding leave.  Final rule information, required postings, new forms, and guidance can be found at http://www.dol.gov/esa/whd/fmla/finalrule.htm. 

President Appoints Stuart Ishimaru as Acting EEOC Chairman and Christine Griffin as Acting Vice Chair

The U.S. Equal Employment Opportunity Commission (EEOC) announced that President Barack Obama has appointed Stuart J. Ishimaru as Acting Chairman of the EEOC and Christine M. Griffin as Acting Vice Chair.  Ishimaru, whose term expires on July 1, 2012, has been a Commissioner since November 2003. He was confirmed by the U.S. Senate for a second term at the EEOC in December 2007. During his tenure, Ishimaru has primarily focused on large, systemic cases and in reinvigorating the agency’s work on race discrimination issues. He also played an instrumental role in the EEOC’s adoption of groundbreaking guidance on gender discrimination against workers with caregiving responsibilities.

“It is a high honor and quite humbling to lead the EEOC during these challenging times,” Ishimaru said. “The Obama Administration brings new promise and possibilities to the EEOC. To succeed in our mission, we need to rethink the fundamental question of how well the Commission works to ensure equal employment opportunities for all individuals.”

COLORADO 
Colorado’s 67th General Assembly

On Wednesday, January 7 the legislature convened to start the First Regular Session of the 67th General Assembly. First week activities included the customary speeches from leadership in both houses, the State of the State speech by Governor Bill Ritter and the State of the Judiciary Speech by Chief Justice Mary Mullarkey.

Bills of Interest introduced to date include:

HB 1057 - Concerning parental involvement in kindergarten through twelfth grade education. By Rep. A. Kerr and Sen. Bacon. Allows an employee of an employer who employs at least 10 employees in this state to take unpaid leave for the purpose of attending parent-teacher conferences or other academic activities related to the educational advancement of the employee's child. Limits the unpaid leave to 6 hours per month and 40 hours in any academic year. Permits the employer to require the employee to take leave in no greater than 3-hour increments and to provide written verification from the school or school district of the academic activity necessitating the leave. Requires the employee to provide the employer with at least 3 days' notice of the leave except in emergency situations where the employee is not aware of the need for leave 3 days in advance. Directs employees to make reasonable attempts to schedule conferences or other activities outside of regular work hours.

Allows an employee to elect to substitute accrued paid vacation leave, personal leave, or other types of paid leave for unpaid leave. Specifies that an employer that provides comparable leave to its employees is in compliance with the act and is not required to provide its employees any additional leave. Assigned to the Education Committee.

SB 8 - Concerning the use of deadly physical force against a person who makes an unlawful entry into a place of business. By  Sen. Harvey and Rep. C. Gardner. Extends the right to use deadly physical force against an intruder under certain conditions to include owners, managers, and employees of places of business. Assigned to the State, Veterans & Military Affairs Committee.

SB 37 - Concerning funding for certain workers' compensation funds. By Sen. Kopp and Rep. McNulty. Eliminates the funding paid by employers insuring employers against liability for personal injury or death to their employees that is credited to the subsequent injury fund and the major medical insurance fund. Assigned to the State, Veterans & Military Affairs Committee.

HB 1057 - Concerning parental involvement in kindergarten through twelfth grade education. By Rep. A. Kerr and Sen. Bacon. Allows an employee of an employer who employs at least 10 employees in this state to take unpaid leave for the purpose of attending parent-teacher conferences or other academic activities related to the educational advancement of the employee's child. Limits the unpaid leave to 6 hours per month and 40 hours in any academic year. Permits the employer to require the employee to take leave in no greater than 3-hour increments and to provide written verification from the school or school district of the academic activity necessitating the leave. Requires the employee to provide the employer with at least 3 days' notice of the leave except in emergency situations where the employee is not aware of the need for leave 3 days in advance. Directs employees to make reasonable attempts to schedule conferences or other activities outside of regular work hours.

Allows an employee to elect to substitute accrued paid vacation leave, personal leave, or other types of paid leave for unpaid leave. Specifies that an employer that provides comparable leave to its employees is in compliance with the act and is not required to provide its employees any additional leave. Assigned to the Education Committee.

SOURCES FOR FEDERAL AND STATE LAW AND LEGISLATIVE TRACKING

www.govtrack.us
www.findlaw.com 
http://www.leg.state.co.us
http://thomas.loc.gov 
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