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FEDERAL – Judicial 
Federal Court Issues SOX Decision

The 9th Circuit issued a rare, but instructional, decision regarding application of the Sarbanes-Oxley Act in the workplace.  In  Van Asdale v. International Game Tech, 9th Cir., No. 07-16597 (Aug. 13, 2009), two employees,  Shawn and Lena Van Asdale, husband and wife, were both terminated after questioning whether International Game Tech’s (IGT) stockholders had been defrauded when the company that IGT bought for more than $1 billion failed to disclose that a highly valued patent for a slot machine might not be quite as valuable as anticipated. After the Van Asdales raised their concerns with IGT—and despite both of them having received stellar performance evaluations and promotions—IGT decided to fire them for “poor job performance.” The district court dismissed the case, but the 9th Circuit reopened it finding that factual issues foreclosed summary judgment.  

For protection from retaliation, the Sarbanes-Oxley Act requires only that an employee have an objective and subjective good-faith belief of fraud.  However, this case establishes a precedent that employee can invoke SOX’s Section 806 protections only if his complaint or communication “definitively and specifically” relates to one of the fraud or securities law violations identified in SOX. Simply raising questions and lodging complaints, without any reference to or suspicion about fraud against shareholders or accounting irregularities, is not “protected activity” under SOX.  According to experts, the 9th Circuit’s holding is consistent with the weight of administrative precedent on this point.

Therefore, employers faced with a Section 806 SOX claim should ensure in all employment decisions, there is a clear reason for the adverse employment action, properly documented and wholly unrelated to the allegations of fraud, and a clear explanation of why the allegations of fraud are untrue.  

FEDERAL – Legislative

Health Care Law Includes Requirement for Shielded Place for Nursing Mothers by Employers

By Elizabeth Landau, CNN 

April 9, 2010 10:47 a.m. EDT

Nursing mothers will now get additional support, thanks to page 1239 of the health care bill that President Obama recently signed into law. It requires employers to provide "a place, other than a bathroom, that is shielded from view and free from intrusion from co-workers and the public, which may be used by an employee to express breast milk." Only companies with less than 50 employees can claim it's an undue hardship. 

Twenty-four states also have workplace-related legislation about breastfeeding. 

On Thursday, April 15th, President Obama signed H.R. 4851, the Continuing Extension Act of 2010.  Final passage in the House (289-112) and Senate (59-38) guaranteed several extensions to government programs, including Consolidated Omnibus Budget Reconciliation Act (COBRA) health care insurance benefits and emergency unemployment benefits.

 
The bill provides:
 
1. An extension on the period that individuals may file applications for Federal Emergency Unemployment Compensation (EUC) from April 5, 2010 to June 2, 2010, and the period which individuals may claim and be paid EUC from September 4, 2010 to November 6, 2010. 

2. An extension on the period that individuals may qualify for the Federal Additional Compensation (FAC), (the extra $25 per weekly benefit amount on state and federal unemployment compensation) will be extended for the same weeks as the EUC extension.

3. An extension of the period that the federal government will provide 100% reimbursement for weeks of regular federal extended benefit payments from April 5, 2010 to June 2, 2010, with the state option to continue the benefit extension period from September 4, 2010 to November 6, 2010.

4. An extension on the eligibility for the COBRA health insurance 65% subsidy for people who have lost their jobs through May 31, 2010.  The bill also provides transition relief for individuals who lost their jobs between March 31, 2010, and the date of enactment.

EUC and FAC payments will be paid for from general revenue, and regular employment benefits will be draw from the Federal Emergency Unemployment Compensation Account that is funded with FUTA taxes paid by employers. 
 
At this time, it is unclear if Congress will consider a longer extension of unemployment and COBRA benefits.  The current legislative proposal, H.R. 4213, would extend benefits through the end of 2010.  
Source:  www.SHRM.org 

Employee Free Choice Act

H.R. 1409/S.B. 560
Summary of Bills:

Employee Free Choice Act of 2009 - Amends the National Labor Relations Act to require the National Labor Relations Board (NLRB) to certify a bargaining representative without directing an election if a majority of the bargaining unit employees have authorized designation of the representative (card-check) and there is no other individual or labor organization currently certified or recognized as the exclusive representative of any of the employees in the unit.

Sets forth special procedural requirements for reaching an initial collective bargaining agreement following certification or recognition.

Revises enforcement requirements with respect to unfair labor practices during union organizing drives, particularly a preliminary investigation of an alleged unfair labor practice (ULP) which may lead to proceedings for injunctive relief. 

Requires that priority be given to a preliminary investigation of any charge that, while employees were seeking representation by a labor organization, or during the period after a labor organization was recognized as a representative until the first collective bargaining contract is entered into, an employer: (1) discharged or otherwise discriminated against an employee to encourage or discourage membership in the labor organization; (2) threatened to discharge or to otherwise discriminate against an employee in order to interfere with, restrain, or coerce employees in the exercise of guaranteed self-organization or collective bardaining rights; or (3) engaged in any other related ULP that significantly interferes with, restrains, or coerces employees in the exercise of such guaranteed rights.

Adds to remedies for such violations: (1) back pay plus liquidated damages; and (2) additional civil penalties.

H. R. 1409 

Co-Sponsors:  The bill has 226 Co-Sponsors.  All five Democratic Colorado Representatives have co-sponsored  the bill: Rep Salazar, John T. [CO-3], Rep Polis, Jared [CO-2], Rep DeGette, Diana [CO-1], Rep Markey, Betsy [CO-4], Rep Perlmutter, Ed [CO-7]
Status:  4/29/2009 Referred to House subcommittee. Status: Referred to the Subcommittee on Health, Employment, Labor, and Pensions.
S.B. 560

Co-Sponsors:  Introduced by Ted Kennedy.  39 Co-Sponsors.  Neither Colorado Senator (Mark Udall or Michael Bennet) has signed on as a co-sponsor.  

Status: 3/10/2009 Read twice and referred to the Committee on Health, Education, Labor, and Pensions.

​​​​​​​​​​​​​​​​​

Paid Leave Bills for Sick Time, Vacation and Family/Medical Leave Introduced in Congress

Several bills that include mandated paid leave were introduced in the 111th Congress but have had NO ACTIVITY to date in 2010:
Family Leave Insurance Act (H.R.1723)
House Democrats introduced a bill, called the Family Leave Insurance Act of 2009 (FLIA), that would create a new insurance fund to provide employees with up to 12 weeks of paid family and medical leave each year.  The proposed bill would amend the Internal Revenue Code to impose a family and medical leave premium on every individual and every employer to finance a Family and Medical Leave Trust Fund in the Treasury. 

As drafted, employees and employers with 20 or more workers would each pay premiums into the fund equivalent to 0.2 percent of each worker's earnings. Those employers with fewer than 20 workers would pay a 0.1 percent premium, and would then have the option of participating in the fund.  The fund would provide up to 12 weeks of annual paid leave for workers who need time off to care for a family member with a serious health condition, a new child, or to tend to their own serious health condition. The bill has been referred to the House Committees on Education and Labor, Oversight and Government Reform, and Ways and Means. 

Paid Vacation Act of 2009 (H.R. 2564)

The Paid Vacation Act would amend the Fair Labor Standards Act to require companies with at least 100 employees to offer at least one week of paid vacation annually to “eligible employees” (i.e., anyone employed for at least 12 months who worked at least 1,250 hours -- or an average of 25 hours per week -- during the prior 12-month period). Three years after enactment of the legislation, companies with at least 100 employees would have to offer eligible employees at least two weeks of paid vacation, and companies with at least 50 employees would have to provide eligible employees with at least one paid week off. Paid vacation would be in addition to sick leave and any other leave mandated by law, and would be taken in a continuous series or block of work days comprising seven calendar days. 

The bill would require employees to provide at least 30 days notice of their intention to take vacation before it commences; however, the bill, as presently written, does not give employers the right to reject the timing of vacation based upon, for example, scheduling issues.  The Paid Vacation Act has been referred to the House Education and Labor Committee.

Healthy Families Act (H.R. 2460)

On May 18, 2009, Rep. Rosa DeLauro, D-Conn., introduced the Healthy Families Act. The legislation as introduced by DeLauro would require employers with 15 or more employees to provide up to seven days of paid sick leave.   The new bill differs from the 2007 legislation by guaranteeing workers one hour of paid leave for each 30 hours worked. The proposal would allow employees to accrue up to 56 hours of leave or seven paid sick days per year. Workers would able to take the sick days when they or immediate family members became ill.

Other differences from last year’s version include a new provision that would allow victims of domestic violence to use paid leave for reasons such as court appearances and counseling. The legislation states that employees would not be entitled to “reimbursement” for unused paid sick leave when ending their employment.

Expansion of Leave Allowance and Caregivers under the Family Medical Leave Act Pursued in Congress

In addition to the bills that require paid leave, bills introduced in Congress would expand the leave allowances under FMLA as well as expand the definition of eligible employees:

Family and Medical Leave Enhancement Act of 2009 (H.R. 824)

H.R. 824 was introduced to amend the federal Family and Medical Leave Act of 1993 and title 5, United States Code, to allow employees to take, as additional leave, parental involvement leave to participate in or attend their children's and grandchildren's educational and extracurricular activities, and to clarify that leave may be taken for routine family medical needs and to assist elderly relatives, and for other purposes.  Specifically, the bill grants eligible employees to leave under to (1) participate in or attend an activity that is sponsored by a school or community organization and relates to a program of the school or organization that is attended by a son or daughter or a grandchild of the employee; or (2) meet routine family medical care needs, including for medical and dental appointments of the employee or a son, daughter, spouse, or grandchild of the employee, or to attend to the care needs of elderly individuals who are related to the eligible employee, including visits to nursing homes and group homes.  Representative Carolyn Maloney of New York sponsored the bill.

Domestic Violence Leave Act (H.R.2515) 
The proposed Domestic Violence Leave Act would amend the Family and Medical Leave Act of 1993 to allow leave to address domestic violence, sexual assault, or stalking and their effects, and to include domestic partners under the Act, and for other purposes.  Leave would be permitted under the FMLA (1) In order to care for the family member of the employee, if such family member is addressing domestic violence, sexual assault, or stalking and their effects, or (2) because the employee is addressing domestic violence, sexual assault, or stalking and their effects, the employee is unable to perform any of the functions of the position of such employee.  The bill was introduced by Representative Lynn Woolsey of California’s 6th District and has been referred to the Committee on Education and Labor, and in addition to the Committees on Oversight and Government Reform, and House Administration.

FEDERAL – Agency 

EEOC Trends and Stat Overview

· 2009 - EEOC charges remain at unprecedented highs

· Increased complaints of religion, national origin, and disability discrimination and harassment

· Retaliation 

· 2009 - 36% of all charges filed included retaliation
· Record $294 Million recovered by EEOC through administrative enforcement and mediation

· Poorly handled complaints and terminations are the cause of many employment suits

· Wrongful discharge

· Defamation

http://www.eeoc.gov/eeoc/statistics/enforcement/index.cfm.

Revised I-9 Employment Verification Form Now Expires in 2012

U.S. Citizenship and Immigration Services (USCIS) recently issued an updated version of the Employment Eligibility Verification form known as Form I-9. The old form was amended with a new revision date of Aug. 7, 2009, and is now set to expire Aug. 31, 2012.
It contains no relevant changes and employers need not complete the new form for existing employees.

http://www.uscis.gov/files/form/i-9.pdf 
President Will Use Recess Appointments to Fill NLRB, EEOC Slots  

	3/29/2010 

	By Bill Leonard 



	 

 With dozens of nominations to key administration positions pending in the Senate, President Barack Obama announced on March 27, 2010, that he intends to use recess appointments to fill 15 of them. The president is using six of the appointments to fill openings with the National Labor Relations Board (NLRB) and the Equal Employment Opportunity Commission (EEOC), which have remained vacant for months. 

The president’s appointment of labor attorney Craig Becker to the NLRB might generate the most controversy. Becker was first nominated to the labor board in July 2009, and Republican senators have opposed his confirmation fiercely. Sen. John McCain, R-Ariz., called Becker one of the “most controversial nominees” that he had ever seen. In February 2010, GOP leaders in effect blocked Becker’s confirmation with a filibuster, and then all 41 of the Republican senators signed a letter that urged President Obama not to use a recess appointment to place Becker in the job. In addition, they asked the president to withdraw the labor attorney from consideration.

According to the Constitution, the president can circumvent the Senate confirmation process and fill administration positions through recess appointments. The appointments may be made whenever the Senate is in recess—such as March 26, 2010, when the Congress adjourned for a two-week break.
To stay in effect, the Senate must approve any recess appointments before a congressional session ends. So, the appointments made by Obama must be approved before Dec. 31, 2010, or the positions will become open again when a new Congress reconvenes in January 2011.
Labor Supports Becker
Becker, who serves as an associate general counsel for the Service Employees International Union, is supported strongly by organized labor leaders, who have expressed dissatisfaction with the president’s efforts to push their political agenda forward.

Becker helped to draft the proposed Employee Free Choice Act (EFCA), which would give workers a choice on how they want to vote for union representation—by a card check process or by a secret ballot election. His views on EFCA have drawn sharp criticism from business and Republican leaders. Becker has stated that he believed that portions of EFCA (H.R. 1409, S. 560) could be implemented through NLRB rulings and would not need congressional approval. Becker told Senate committee members during a confirmation hearing on Feb. 2, 2010, that his statements on rewriting union election rules to favor organized labor were the views of a “scholar.”

“If confirmed, my decisions, unlike the views of a scholar, will have practical, concrete and important consequences,” he said during the confirmation hearing. “I will have a duty to implement the intent of Congress.”

The president also used a recess appointment to place Democrat Mark G. Pearce, an attorney with the law firm Johnsen & Giroux in Buffalo, N.Y., to the NLRB. However, the president did not appoint NLRB nominee Brian Hayes to fill the third and final opening on the board. Hayes, who serves as the labor policy director for the Republican members of the Senate Health, Education, Labor and Pensions Committee, is not viewed as a controversial nominee.

Employer Groups Criticize Choice
Becker’s appointment drew harsh criticism from employer groups that have strongly opposed his nomination to the NLRB.

“This recess appointment disregards the Senate’s bipartisan rejection of Craig Becker’s nomination to the NLRB,” said Randel K. Johnson, vice president of labor, immigration and employee benefits for the U.S. Chamber of Commerce. “Overriding the will of the Senate and providing this special interest payback contradicts the president’s claim to change the tone in Washington. The business community should be on red alert for radical changes that could significantly impair the ability of America’s job creators to compete.”

The president used the recess appointments to fill four positions with the EEOC. Jacqueline A. Berrien , the associate director counsel for the NAACP Legal Defense and Educational Fund, will serve as chair of the EEOC, while law professor Chai Feldblum and attorney Victoria Lipnic will fill the remaining open positions as EEOC commissioners. P. David Lopez, a supervising trial attorney for the EEOC, will be elevated to become the commission’s general counsel.

The nominations of Berrien, Lipnic and Lopez had not met with strong opposition in the Senate; however many Republican and business leaders had criticized Feldblum’s nomination to the EEOC.

Feldblum is a professor with Georgetown University Law Center and is well known for her support of the rights of lesbian, gay, bisexual and transgender workers. She helped to draft the controversial proposed Employment Nondiscrimination Act (H.R. 3017; S 1584), and her views on same-sex marriage had drawn sharp criticism from opponents.


New HIPAA Regulations Effective September 23, 2009

On September 23, 2009, the new HIPAA regulations issued by The U.S. Department of Health and Human Services (HHS) requiring healthcare providers, health plans, and other entities covered by the Health Insurance Portability and Accountability Act (HIPAA) to notify individuals when their health information is breached became effective. 
DOL - Unpaid Internships May Be Illegal

Federal and state regulators are convinced that many unpaid internships violate minimum wage laws and have began to investigate and fine employers. The Labor Department claims it is cracking down on firms that fail to pay interns properly and is expanding efforts to educate companies, colleges, and students on the law regarding internships.

There are six federal legal criteria (http://www.dol.gov/elaws/esa/flsa/scope/er15.asp) that must be met for an internship to be unpaid. Those criteria include that the internship should be similar to the training given in a vocational school or academic institution. The intern should not displace regular paid workers and states the employer “derives no immediate advantage” from the intern’s activities.

Employers are calling for the Labor Department’s six criteria to be updated, because they are based on a Supreme Court decision from 1947, when internships and apprenticeships were production-type work. It is difficult for companies offering internships to meet the criteria that an intern not perform any work to the immediate advantage of the employer. Many employers would like to see that modified to provide mutual advantage to both the worker and the employer.

The rules for unpaid interns are less restrictive for non-profits and charities, because “interns” could be classified as volunteers. 

California, and some other states, require that interns receive college credit as a condition of accepting unpaid internships, but federal regulators warn that this does not necessarily free employers from paying interns.
FEDERAL – Compliance Deadlines
Deadlines 


	Date 
	Requirement 

	4/3/09 
	Immigration: New Form I-9 and its requirements become effective on this date. 

	5/21/09 
	E-Verify: Federal contractors and subcontractors must use E-Verify, the electronic employment verification system operated by the U.S. Citizenship and Immigration Services, by this date. 

	5/21/09 
	GINA: Title I of the Genetic Information Nondiscrimination Act (GINA), which applies to group health plans, takes effect, except for calendar-year plans. 

	7/24/09 
	Minimum Wage: the federal minimum wage increases to $7.25 per hour. 

	9/30/09 
	VETS-100A Report: By this date, federal contractors must file the VETS-100A Report for government contracts of $100,000 or more that were entered into or modified on or after Dec. 1, 2003, as well as the VETS-100 Report for any unmodified government contracts of $25,000 or more that were entered into prior to Dec. 1, 2003. 

	10/09/09 
	Health insurance: Michelle's Law goes into effect on this date. 

	11/21/09 
	GINA: the employment provisions of GINA (Title II) take effect. 

	1/1/10 
	PPA: A qualified long-term-care rider may be added to an annuity or life insurance contract such that the rider is fully funded through a partial cash surrender. Prior to the PPA, this would have been a taxable event. But as of taxable years beginning after Dec. 31, 2009, the act allows for this transaction as long as the investment in the original contract is large enough to support the transaction. 

	1/1/10 
	GINA: Title I of GINA takes effect for calendar-year plans. 

	1/1/10 
	Health insurance: Mental health parity provisions are effective for calendar-year plans. 

	5/22/10 
	PPA: For collectively bargained plans, the rules on phased retirement pension distributions apply after the first plan year that begins after the last of the agreements terminates or, if earlier, this date. 

	12/31/10 
	EGTRRA: The Economic Growth and Tax Relief Reconciliation Act (EGtrRA) amendments to pension provisions of the Internal Revenue Code and ERISA do not expire because the PPA eliminates EGtrRA's sunset provision. 

	1/1/15 
	PPA: Most U.S. companies will have until at least this date to fully fund their pension plans. 



Source:  SHRM Workplace Law Bulletin - 2/18/09 e-mail
COLORADO 
HB 1397 - Concerning the requirement that employers provide employee-earned paid sick time to their employees. By Rep. Peniston and Sen. Carroll. THE BILL WAS INTRODUCED ON APRIL 5 AND ASSIGNED TO THE BUSINESS AFFAIRS AND LABOR COMMITTEE. ON APRIL 7 THE BILL WAS POSTPONED INDEFINITELY (KILLED.)

The bill creates the "Healthy Families and Workplaces Act," which requires all private employers in Colorado to provide paid sick leave to their employees, accrued at one hour of sick leave for every 30 hours worked, subject to the following limits:


For employers employing 10 or more employees, the employer is not required to provide more than a total of 72 hours of paid sick leave in a 12-month period; and
For employers employing fewer than 10 employees, the employer is not required to provide more than a total of 40 hours of paid sick leave in a 12-month period.


An employee would start accruing paid sick leave when his or her employment begins and would be permitted to use his or her accrued paid sick leave as it is accrued.
Additionally, an employee would be allowed to carry forward and use in subsequent calendar years paid sick leave that is not used in the year in which it is accrued, subject to the caps on the total amount of leave allowed in a 12-month period.


Employees may use accrued paid sick leave to be absent from work for the following purposes:


• The employee has a mental or physical illness, injury, or health condition, needs a medical diagnosis, care, or treatment related to such illness, injury, or condition, or needs to obtain preventive medical care;

 

• The employee needs to care for a family member who has a mental or physical illness, injury, or health condition, needs a medical diagnosis, care, or treatment related to such illness, injury, or condition, or needs to obtain preventive medical care;


• The employee or family member has been the victim of domestic abuse, sexual assault, or stalking and needs to be absent from work for purposes related to such crime; or


• A public official has ordered the closure of the school or place of care of the employee's child or of the employee's place of business due to a public health emergency, necessitating the employee's absence from work.
The bill prohibits an employer from retaliating against an employee who uses his or her paid sick leave or otherwise exercises his or her rights under the act.

 

Employers are required to notify employees of their rights under the act by providing employees with a written notice of their rights and displaying a poster, developed by the division of labor in the department of labor and employment, detailing employees' rights under the act.


Employers must retain records documenting, by employee, the hours worked, paid sick leave accrued, and paid sick leave used and make such records available to the division to monitor compliance with the act.


The director of the division will implement and enforce the act and adopt rules necessary for such purposes. The bill treats an employee's information about his, her, or a family member's health condition or domestic abuse, sexual assault, or stalking case as confidential, and prohibits an employer from disclosing such information or requiring the employee to disclose such information as a condition of using paid sick leave.


Employers, including public employers that provide comparable paid leave to their employees and allow employees to use that leave as permitted under the act are not required to provide additional paid sick leave to their employees.


Employees covered by a collective bargaining agreement would not be entitled to sick leave under the act if the collective bargaining agreement expressly waives the requirements of the act and provides an equivalent benefit to covered employees.

Employers Can Be Fined for Misclassifying Workers  

	6/17/2009 

	By SHRM Online Staff 



	 

 Colorado employers that misclassify employees as independent contractors can be fined up to $5,000 for a first offense and $25,000 for a second or subsequent offense per misclassified worker, under legislation signed by Democratic Gov. Bill Ritter on June 2, 2009.

Under H.B. 1310, which took effect immediately, the director of the state’s Department of Labor and Employment Division of Employment and Training can levy the fines against any employer that acts “with willful disregard” of the existing law on employee classification. The director can also prohibit an employer with more than one offense from contracting with the state for up to two years. 

By classifying workers as independent contractors, employers avoid having to withhold income taxes and paying Social Security and Medicare taxes and other benefits, which can result in a savings of up to 30 percent in payroll costs. The Arizona Department of Labor estimated that 8 percent of employers misclassify their workers, although many do so out of ignorance or misunderstanding of the law. 

The new law permits the Division of Employment Training director to investigate written complaints of misclassification. If a violation is found, the employer can be ordered to pay back taxes plus interest, as well as fines. 

For a fee, employers may request a nonbinding advisory opinion from the director about how to classify a particular employee. The business community pushed for that provision in the hope that such opinions will be a defense against a charge of “willfulness.” 




OTHER STATE NEWS
IN LEGISLATIVE NEWS -- ILLINOIS BROADENS SCOPE OF VICTIMS ECONOMIC SAFETY AND SECURITY ACT (VESSA)

Effective August 24, 2009, Illinois Public Act 96-0635 amends the Victims’ Economic Security and Safety Act (VESSA) by changing Sections 5, 10, 15, 20, 25, 30 and 40 of the Act.

Prior to Public Act 96-0635, the Act applied to employers with at least 50 employees. Now, “Employer” is redefined as (A) the State or any agency of the State; (B) any unit of local government or school district; or (C) any person that employs at least 15 employees. For employees with a family or household member who is a victim of domestic or sexual violence, the definition of “Family or household member” has been expanded to include persons related by blood or by present or prior marriage and persons who share a relationship through a son or daughter. The Act continues to cover a spouse, parent, son, daughter and persons residing in the same household.

The Act also provides that an employee working for an employer with at least 15, but not more than 49 employees, shall be entitled to a total of 8 workweeks of leave during any 12-month period. Employees working for an employer with at least 50 employees are still entitled to a total of 12 workweeks of leave during any 12-month period. The total number of workweeks to which an employee is entitled shall not decrease during the relevant 12-month period.

VESSA now explicitly states that employers may not require employees to substitute available paid or unpaid leave for the leave permitted under VESSA.

Other changes concerning legislative findings; definitions of “domestic violence,” “electronic communications,” “employment benefits,” and “stalking”; purposes of the Act; notice to an employer of an employee’s intention to take leave; victims’ employment sustainability, prohibited discriminatory acts; and notification to employees, as well as a full-text version of the amendments, may be found at: http://www.ilga.gov/legislation/publicacts/96/PDF/096-0635.pdf.

SOURCES FOR FEDERAL AND STATE LAW AND LEGISLATIVE TRACKING
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